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IN THE SUPREME COURT 
STATE OF UTAH 
A. LAMAR HANSEN, : 
Plaintiff and Appellant, : Case No• 860249 
vs. : 
CYNTHIA ANN HANSEN, : BRIEF OF DEFENDANT/ 
RESPONDENT 
Defendant and Respondent. : 
STATEMENT OF FACTS 
Respondent basically accepts Appellant's Statement of 
Facts with certain corrections and additions as hereinafter 
indicated. Under the heading "Appellant's Spousal Abuse" 
Appellant did not include reference to the testimony of 
Respondent to the effect that Appellant's abuse of Respon-
dent began approximately three (3) months after the 
marriage. (tr. 103) Respondent testified that she had 
bruises "constantly because of his (Appellant's) abuse", 
(tr. 103) 
Respondent related specific instances of physical 
violence by Appellant directed toward Respondent, (tr. 120 
to tr. 122) Respondent also testified that the parties' 
child was present during some of these episodes, (tr. 122) 
1 
Also, admitted into evidence were the Findings of Fact 
and Conc lus ions of Law from A p p e l l a n t ' s f i r s t d i v o r c e . 
(Exhibit 20) Findings of Fact paragraph 12 s t a t e s , "That 
due to the physical abuse in f l i c t ed on P l a i n t i f f (Deborah 
Kay Hansen) no r e c o n c i l i a t i o n is poss ib le . " 
Under the heading "Home Study, A p p e l l a n t " A p p e l l a n t 
s t a t e s , "Ms. Paige t e s t i f i e d that the emphasis of the home 
s tudy was on the p a r e n t i n g a b i l i t y of both p a r e n t s . " 
(emphasis added) A p p e l l a n t c i t e s page 166 of the t r a n -
s c r i p t . A c t u a l l y , Ms. Paige t e s t i f i e d on page 167 of the 
t r a n s c r i p t t h a t t h e focus was on hjjs ( A p p e l l a n t ' s ) 
p a r e n t i n g a b i l i t y , ( t r . 167 l i n e s 9-11) (emphasis added) 
Ms. Paige t e s t i f i e d that she would not recommend custody to 
men who have a s u b s t a n t i a l h i s t o r y of p h y s i c a l l y abusing 
t h e i r wives , ( t r . 170) 
Appellant at page 11 of his brief quotes from page 129 
of the t r a n s c r i p t a t t r i b u t i n g the statement to Appel lant . 
This statement, however was made by Respondent. 
ARGUMENT 
Appellant c la ims, e s s e n t i a l l y , three (3) e r ro r s by the 
t r i a l c o u r t - cus tody , c h i l d suppor t and a l l o c a t i o n of a 
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t h r e e t h o u s a n d d o l l a r ( $ 3 , 0 0 0 . 0 0 ) d e b t t o A p p e l l a n t ' s 
f a t h e r . These i s s u e s w i l l be d i s c u s s e d s e r i a t i m . 
POINT I - CUSTODY 
A p p e l l a n t a c k n o w l e d g e s t h a t t h i s C o u r t w i l l n o t d i s t u r b 
a t r i a l c o u r t ' s d e c i s i o n c o n c e r n i n g c u s t o d y u n l e s s t h e 
c o u r t ' s d e c i s i o n i s n o t i n t h e c h i l d ' s b e s t i n t e r e s t o r 
t h e r e h a s b e e n a m i s a p p l i c a t i o n of l a w . Cox v . C o x , 532 
P .2d 994 (Utah 1 9 7 5 ) . 
The u l t i m a t e i s s u e of c u s t o d y h a s b e e n a t t a c k e d from 
s e v e r a l a n g l e s by A p p e l l a n t . 
R e s p o n d e n t s u b m i t s t h a t t h e i s s u e of c u s t o d y was 
p r o p e r l y r e s o l v e d by t h e t r i a l c o u r ^ . S u b s t a n t i a l 
t e s t i m o n y was r e c e i v e d by t h e c o u r t . 
JoAnn Evans t e s t i f i e d a t t r i a l ( t r . 50-57) t h a t she had 
been a v i s i t o r in t h e p a r t i e s ' home and t h a t t h e Responden t 
was t h e p r i m a r y c a r e t a k e r from her o b s e r v a t i o n . 
I n a d d i t i o n t o t e s t i m o n y by t h e p a r t i e s t h e r e was 
t e s t i m o n y from Deanna and S j o r s Vanzyve rden ( R e s p o n d e n t ' s 
s i s t e r and b r o t h e r - i n - l a w ) , P a t s y G r a n g e ( R e s p o n d e n t ' s 
m o t h e r ) , Tom H a n s e n ( A p p e l l a n t ' s son ) and L i n d a A r c h u l e t a 
( D i r e c t o r a t t h e c h i l d ' s d a y c a r e ) . A l t h o u g h 
P u s e y v . P u s e y , 40 U.A.R. 3 , was n o t d e c i d e d u n t i l a f t e r 
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the trial in this case it is apparent that the trial court 
utilized the factors indicated by this Court as being 
important. Pusey held that the following factors should be 
considered: 
1. Identity of the primary caretaker; 
2. Flexibility to provide personal care for the 
child; 
3. Identity of the parent with whom the child has 
spent most of his time during pendency of custody determi-
nation; 
4. Stability of the environment. 
Each of these issues were addressed in the evidence and 
considered by the court. 
JoAnn Evans testified to her observation Respondent was 
the primary caretaker, (tr. 51) Respondent testified that 
at the time of trial she was going to school. (tr. 122) 
Respondent had the minor child enrolled (tr. 171) at a 
state licensed day care facility, (tr. 179) The director 
of that facility testified about her observation of the 
child and the relationship between Respondent and the 
child. 
The court, at the conclusion of the evidence, stated, 
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"Custody of the c h i l d w i l l be awarded 
to the defendant. The reason for that i s 
as f o l l o w s : 
The cour t f inds that the de fendant i s 
the primary care-g iv ing parent. The only 
th ing anybody can r e a l l y say bad about 
t h i s p a r t y i s t h a t she has been in 
t r o u b l e . 
On the other hand, by the p l a i n t i f f ' s 
own admiss ion he has committed, I t h i n k , 
s ix d i f f e r e n t a s s a u l t s , which has got to 
count for something. So i f they are 
going to s tar t painting each other black, 
I think the brush w i l l f i t both. I don't 
f i n d any r e a s o n t o d e p r i v e her of 
c u s t o d y . I t seems to have worked* I 
don't s ee anything wrong with her as a 
c u s t o d i a l parent . From the t e s t i m o n y 
t h a t ' s been g i v e n here , p a r t i c u l a r l y by 
the preschool lady, she has been working 
very d i l i g e n t l y in taking care of t h i s 
c h i l d , and the court f i n d s t h a t she i s a 
f i t and proper person and does award 
custody to her." 
The court found Respondent to be the primary caretaker. 
The court considered the fact that the c h i l d had been with 
Respondent s i n c e the s e p a r a t i o n in February, 1985. ( t r . 
103) Respondent was attending school and, therefore , had a 
f l e x i b l e schedule to care for the c h i l d . 
Appel lant quotes a portion of the above quoted s t a t e -
ment by the c o u r t at page 23 of h i s b r i e f . The c o u r t ' s 
r e f e r e n c e to not "deprive her of cus tody" was a r e f e r e n c e 
to the f a c t t h a t she had had cus tody s i n c e February, 1985 
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u n t i l the t r i a l in May, 1986, Thus the court c o n s i d e r e d 
the s t a b i l i t y of env ironment and time pending c u s t o d y 
determinat ion. 
Respondent submits that the t r i a l court considered the 
c r i t e r i a presented in Pusey some three (3) months before i t 
was rendered. 
Broad d i s c r e t i o n i s g i v e n the t r i a l c o u r t in c u s t o d y 
matters . The t r i a l court 's dec i s ion must be so f l a g r a n t l y 
unjust as to c o n s t i t u t e an abuse of d i s cre t ion before that 
d e c i s i o n w i l l be reversed. N i l s o n v. N i l son , 652 P.2d 1323 
(Utah 1982) . 
A p p e l l a n t , a t t r i a l and again be fore t h i s Court , 
emphas izes Respondent 's r e c o r d . ( t r . 221) This i s s u e , 
t o o , was considered by the t r i a l court. 
This Court has considered moral misconduct by a parent 
in o ther c a s e s . Dearden v . Dearden, 388 P.2d 230 (Utah 
1 9 6 4 ) , was such a c a s e . In Dearden the t r i a l c o u r t d e t e r -
mined the p l a i n t i f f - m o t h e r had committed a d u l t r y and 
granted the d ivorce on that b a s i s . In addi t ion , the t r i a l 
c o u r t awarded c u s t o d y of the p a r t i e s two and o n e - h a l f 
(2 1/2) year o l d daughter to the d e f e n d a n t - f a t h e r . Th i s 
Court sa id , 
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"Inasmuch as it is obvious th^t this 
was the necessary end, we can see no 
useful purpose in being unduly concerned 
as to which party was granted the 
divorce. By giving the traditional and 
required indulgence to its prerogatives, 
the court's findings is sustainable and 
the granting of the divorce to the defen-
dant can be justified, as will appear 
below. We say this advisedly upon the 
basis of the record herein and in aware-
ness of the c o r r e c t n e s s of the 
proposition advocated by the plaintiff 
that in divorce cases this court may 
review the evidence and may substitute 
its judgment for that of the trial court 
if that is warranted. However, 0ur con-
clusion is different as to the other 
problem, the awarding of this very young 
child to the father and depriving the 
mother of her custody. 
It is generally held that such miscon-
duct as found against plaintiff, although 
of course censurable and not to be con-
doned, will not necessarily of itself 
deprive a parent of her child. . . . 
This court has consistently declared that 
in custody matters the paramount con-
sideration is the welfare of the child. 
The critical question for consideration 
is whether the conduct shown is of such a 
nature as to hazard her welfare and make 
it unwise that she be in her mother's 
custody." (388 P.2d 230 at page 531) 
This Court reversed and awarded custody to the mother. 
Respondent submits that ultimately the issue in this 
case at bar is the same as in Dearden. The best interest 
of the child must be considered supreme. The trial court 
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was faced wi th d e c i d i n g whe the r t o award t h e c h i l d t o a 
confessed fe lon or one who p h y s i c a l l y had abused h i s p r e -
sen t and pas t wives . 
The t r i a l c o u r t i n d i c a t e d h i s a t t i t u d e a b o u t t h e 
a c t i o n s of the Appe l l an t r ega rd ing the p h y s i c a l v i o l e n c e 
d i r e c t e d a g a i n s t the Respondent and A p p e l l a n t ' s f i r s t w i f e . 
"Mr. Mangan: W e l l r he s a i d he may 
have h i t h e r . 
The Court : May h a v e s l a p p e d her 
a r o u n d . But t h a t ' s 
n o t a b u s e , I t a k e i t , 
t o t h i s w i t n e s s . 
( A p p e l l a n t ) U n f o r -
t u n a t e l y the cou r t may 
h a v e a d i f f e r e n t 
v iew." ( t r . 219) 
Respondent submits t h a t t h e r e i s nothing in the r e c o r d , 
when taken in c o n t e x t , which i n d i c a t e s an improper a p p l i c a -
t i o n of Utah law. In f a c t , t h e o p p o s i t e a p p e a r s s o . I t 
appears t h a t the g u i d e l i n e s advanced in Pusey, supra were 
f o l l o w e d e v e n t h o u g h t h e Pj*.S£Y d e c i s i o n came o u t 
approx ima te ly t h r ee (3) months a f t e r the t r i a l . 
A p p e l l a n t a s s e r t s as e r r o r t h e f a i l u r e of t h e t r i a l 
c o u r t t o a l l o w t h e w r i t t e n s t a t e m e n t of a p s y c h o l o g i s t . 
Rule 801(c) Utah Rules of Evidence de f ines hearsay a s , 
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"Hearsay is a statement, other than 
one made by the declarant while 
testifying at the trial or hearing, 
offered in evidence to prove the truth 
of the matter asserted." 
The written statement could only be presented to prove the 
truth of the matter asserted therein, it was, therefore, 
purely hearsay and properly excluded. 
POINT II - CHILD SUPPORT 
The trial court had financial declarations from both 
parties. Also the court was made aware of the debts. 
Child support is a matter of discretion by the trial court. 
The support amount of One Hundred Forty Dollars ($140.00) 
was ordered by the court for temporary child support 
pending a final determination. Appellant's circumstances 
had not changed from the time the Order was entered con-
cerning the temporary support. Appellant testified that he 
was current in his support payments at the time of trial, 
(tr. 46) It is apparent therefore, Appellant can make the 
payment and it is not unreasonable. 
POINT III - THREE THOUSAND DOLLAR ($3,000.00) DEBT 
Appellant asserts as error the order of the trial court 
for Appellant to assume and pay a Three Thousand Dollar 
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( $ 3 f 0 0 0 . 0 0 ) d e b t t o A p p e l l a n t ' s f a t h e r . T h i s r u l i n g i s 
c h a l l e n g e d on t h e b a s i s t h a t t h e t r i a l c o u r t o r d e r e d t h e 
R e s p o n d e n t t o assume t h e d e b t s c o n c e r n i n g her c r i m i n a l 
a c t i v i t y . 
R e s p o n d e n t t e s t i f i e d t h a t t h e s u b j e c t Three Thousand 
D o l l a r s ($3 ,000.00) was u l t i m a t e l y used for Christmas p r e -
s e n t s , t r a v e l i n g and m i s c e l l a n e o u s h o u s e h o l d i t e m s , ( t r . 
112) The t r i a l cour t o b v i o u s l y c h o s e Respondent 's v e r s i o n 
o f w h a t h a p p e n e d w i t h t h e T h r e e T h o u s a n d D o l l a r s 
( $ 3 , 0 0 0 . 0 0 ) . 
CONCLUSION 
Respondent submits tha t the award of c u s t o d y t o Respon-
d e n t w a s b a s e d on f a c t s s u p p o r t e d by e v i d e n c e . As 
i n d i c a t e d above the reasons a r t i c u l a t e d by the t r i a l c o u r t 
were made a f t e r being f u l l y informed about the p a r t i e s and 
s u p p o r t t h e f i n d i n g t h a t the R e s p o n d e n t i s t h e f i t and 
proper person t o have cus tody of the p a r t i e s ' c h i l d . 
The f i n a l order concerning the amount of c h i l d support 
and t h e Three Thousand D o l l a r ( $ 3 , 0 0 0 . 0 0 ) d e b t a r e a l s o 
supported in the record . 
R e s p o n d e n t a s k s t h a t t h i s C o u r t a f f i r m t h e r u l i n g o f 
the t r i a l c o u r t as s a i d r u l i n g i s supported by the e v i d e n c e 
and was rendered accord ing to law. 
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AFFIDAVIT OF SERVICE 
STATE OF UTAH ) 
: S S . 
COUNTY OF CARBON ) 
JOHN E. SCHINDLER, b e i n g f i r s t d u l y sworn , s a y s : 
T h a t he s e r v e d c o p i e s o f t h e f o r e g o i n g B r i e f o f 
D e f e n d a n t / R e s p o n d e n t upon P l a i n t i f f / A p p e l l a n t by d e l i v e r i n g 
four (4) t r u e and c o r r e c t c o p i e s of t he f o r e g o i n g b r i e f t o 
P l a i n t i f f / A p p e l l a n t ' s a t t o r n e y of r e c o r d , R a n d a l l J . 
H o l m g r e n , S h i e l d s , S h i e l d s & H o l m g r e n , 50 West B r o a d w a y , 
S u i t e 900 , S a l t Lake C i t y , Utah 8 4 1 0 1 , by c e r t i f i e d m a i l , 
r e t u r n r e c e i p t r e q u e s t e d . 
)dm? Xlm<Wx 
JOHN E. SCHINDLER 
Subscribed and sworn to before me this *Zjy- day of 
December, 1986. 
NOTARY PUBLIC / I  
My Commission Expires: Residing at: 
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